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STATEMENT OF THE ISSUES

[11.] Whether the trial court erred in denying Appellant any parenting
time on any major holiday.

[12.] Whether the trial court erred in denying Appellant any extended
summer parenting time in the first year.

[13.] Whether the trial court erred in establishing a requirement that
Appellant not miss more than four weekends during a 365 day period as a basis for
expanding or limiting parenting time.

STATEMENT OF THE CASE

[14.] Chase Eikom appeals from an entry by the district court in Williams
County, Northwest Judicial District, of a Second Amended Judgement in the
above-entitled matter. This matter arose as a result of a stipulated divorce between
the parties pursuant to a Martial Termination Agreement which was drafted by the
Appellee, Ms. Williamson (nee Eikom), and filed on May 22, 2018.

[15.] On July 21, 2021, Chase filed a motion to amend parenting plan in
this matter, in order to set a parenting time schedule. An evidentiary hearing was
held on the motion on September 15, 2021. Both parties testified at the hearing.
On October 5, 2021, the district court issued an Order to Amend Amended
Judgement. On October 28, 2021, the district court entered its Second Amended
Judgement. Chase filed a Notice of Appeal from the Second Amended Judgement
on September 12, 2021, and a Notice of Filing the Notice of Appeal on September

22 2021.
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STATEMENT OF THE FACTS

[16.] Chase Eikom (“Chase”), the Appellant, and Brittany Williamson
(“Ms. Williamson”), the Appellee, were divorced on May 25, 2018 pursuant to a
Marital Termination Agreement signed by the parties. Marital Termination
Agreement, Index #5. The parties have one minor child, identified as B. or B.D.E.
in the record. At the time of signing the Marital Termination Agreement, Chase
had just recently suffered the death of his mother and was in an emotionally
vulnerable state. Transcript of Evidentiary Hearing, P. 29, Lines 1-17. The
Marital Termination Agreement was drafted by Ms. Williamson’s attorney and was
signed by Chase without the benefit of counsel. Transcript of Evidentiary
Hearing, P. 29, Lines 18-25, P.30, Lines 1-8. Included in the Marital Termination
Agreement was a clause requiring supervised visitation. Id. This clause would
eventually be removed pursuant to a stipulation by the parties entered on February
19, 2020. Stipulation to Amend Judgement, Index #37.

[17.] Under both the original and first amended judgements, Ms.
Williamson was awarded primary residential responsibility for B.D.E., subject to
Chase’s “reasonable parenting time.” Exhibit A North Dakota Parenting Plan,
Index # 6, Section 31. The practical effect of this provision was that Ms. Williamson
had total control over when Chase was permitted to exercise visitation, a fact which
Ms. Williamson admitted to at the evidentiary hearing which preceded the Second
Amended Judgement. Transcript of Evidentiary Hearing, P.34, Lines 7-9. This
arrangement was highly unsatisfactory to Chase, as Ms. Williamson only
consented to parenting time when it was convenient for her, which was rare.

Declaration of Chase Eikom, Index # 60, 4. Indeed, Ms. Williamson frequently
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denied Chase parenting time to punish him for asking for more time with his son.
Id. at Y5.

[18.] In order to resolve this situation, Chase filed a Motion to Amend
Parenting Plan, wherein he requested that the district court set a schedule for
parenting time. Motion to Amend Parenting Plan, Index # 57. The parenting time
arrangement which Chase requested in his Motion was fairly standard in North
Dakota: an every other weekend schedule with alternating holidays and extended
time during the summer. Id. A hearing was held on this Motion on September 15,
2021. During this hearing, both parties gave testimony, with Chase being called
first. Transcript of Evidentiary Hearing. The district court did not permit
rebuttal testimony from Chase, or oral argument from the attorneys at the hearing.
Id.

[19.] Following the hearing, on October 28, 2021, the district court
entered a Second Amended Judgement. Second Amended Judgement, Index # 72.
This judgement awarded Chase parenting time every other weekend. Id. However,
it denied him any parenting time on all major holidays except for alternating
memorial and labor days. Id. It also denied him any extended parenting time
during the first summer after the entry of judgement. Id. Finally, the Second
Amended Judgement implemented a system where Chase would be rewarded with
extended summer parenting time, or punished with the reduction of his normal
parenting time, depending on whether he missed four or more weekends in a 365

day period. Id.
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LAW AND ARGUMENT

I STANDARD OF REVIEW

[110.] All three of the issues before the Court in this case have to do with a
district court’s decisions on parenting time granted to a non-custodial parent.
Therefore, the standard of review in all three instances is the same: a district
court’s decision on parental responsibility issues is a finding of fact which will not
be reversed unless it is either clearly erroneous, or not sufficiently specific to show
the factual basis for the decision. Rustad v. Baumgartner, 920 N.W.2d 465 (N.D.
2018), 2018 N.D. 268 8. A finding of fact is clearly erroneous if it is induced by
an erroneous view of the law, if no evidence exists to support it, or if, upon review
of the entire record, this Court is left with a definite and firm conviction that a
mistake has been made. Wigginton v. Wigginton, 692 N.W.2d 108 (N.D. 2005),
2005 N.D. 31 18. A decision is insufficiently specific to show its factual basis when,
because a district court has provided no indication of the evidentiary and
theoretical basis for its decision, “the reviewing court is left to speculate whether
appropriate factors were considered and the law was properly applied.” Marquette
v. Marquette, 719 N.W.2d 321 (N.D. 2006), 2006 N.D. 154, Y11, see also Clark v.
Clark, 704 N.W.2d 847 (N.D. 2005), 2005 N.D. 176, 99.
I1. VISITATION IS PRESUMED TO BE IN THE CHILD’S BEST INTEREST

[111.] Adistrict court’s powers in regards to determining parenting time for
a noncustodial parent (a.k.a. visitation) are based on Section 14-05-22(2) of the
North Dakota Century Code. In order to modify visitation, it must be
demonstrated that the modification is in the best interests of the child. Dufner v.

Trottier, 778 N.W.2d 586 (N.D. 2010), 2010 N.D. 31 9. The standard for what

pg. 9



constitutes the best interest of the child for the purposes of visitation is set forth
by case law. Id. When awarding visitation to a noncustodial parent, the paramount
consideration is the best interests of the child, not the wishes or desires of the
parents. Baumgartner, 2018 N.D. 268 8. There is a presumption that visitation
with the noncustodial parent is in the best interests of the child. Blotske v.
Leidholm, 487 N.W.2d 607, 610 (N.D. 1992).

[f12.] A noncustodial parent’s visitation may only be curtailed or
eliminated if it is likely to endanger the child’s physical or emotional health. Wolt
v. Wolt, 778 N.W.2d 786 (N.D. 2010), 2010 N.D. 26, 938. In order to establish a
restriction on visitation, the district court must provide a detailed demonstration,
supported by a preponderance of the evidence, of the physical or emotional harm
likely to result from visitation. Marquette, 2006 N.D. 154, 19 see also Henrickson
v. Hendrickson, 603 N.W.2d 896 (N.D. 2000), 2000 N.D. 1, Y21 (denying a non-
custodial parent visitation with a child is an “onerous restriction” that requires
physical or emotional harm resulting from the visitation to be demonstrated in
detail). This is because visitation with both parents is not just a privilege of the
parent, but a right of the child. Baumgartner, 2018 N.D. 268 8.

III. THE TRIAL COURT ERRED IN NOT GRANTING APPELLANT ANY
PARENTING TIME ON HOLIDAYS

[113.] The first issue before this Court is whether the district court erred
when it denied Chase any parenting time on all major holidays. In its Second
Amended Judgement, the district court ordered that Ms. Williamson was entitled
to all parenting time every Easter, 4th of July, Thanksgiving and Christmas, as well

as Mother’s Day Weekend and Appellee’s birthday. See Second Amended
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Judgement, Index #72, 14. By contrast, other than his own birthday and Father’s
Day weekend, the only holiday parenting time Chase was awarded was on
Memorial Day and Labor Day weekends, and even then, these holidays were to be
split with Appellee on an alternating basis. Id. This was clearly erroneous for the
following reasons.

a. It is Customary Practice in North Dakota to Award

Parenting Time on Major Holidays on an Alternating
Basis.

[114.] This Court has held that when it is customary for courts in North
Dakota to award a certain type of parenting time, a district court must provide an
explanation or reason for failing to grant it in a particular case. Dschaak v.
Dschaak, 479 N.W.2d 484, 487 (N.D. 1992). This reasoning must be grounded in
the best interests of the child. Id. (“The trial court shall decide the duration of the
extended summer visitation consonant with the best interests of the child.”)
Traditionally, this reasoning has been applied to the granting of extended summer
visitation for noncustodial parents. Id. However, the logic behind this rule also
applies to holiday parenting time. In Dschaak v. Dschaak, this Court held that it
was an error for the trial court to fail to grant some sort of extended summer
visitation without providing a reason or explanation, because after a review of the
case law, the Dschaak court found that it was “customary practice” for North
Dakota courts to provide this type of extended summer visitation. Id.

[115.] Like with extended summer visitation, it is customary practice for
courts in North Dakota to implement an alternating or otherwise evenly split
schedule for major holidays. See In re N.C.M., 834 N.W.2d 270 (N.D. 2013), 2013

N.D. 132 Y42, Baumgartner, 2018 N.D. 268 93, Dieterle v. Dieterle, 830 N.W.2d
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571 (N.D. 2013), 2013 N.D. 71 Y14, Hammeren v. Hammeren, 823 N.W.2d 482
(N.D. 2012), 2012 N.D. 225, 13, Schlieve v. Schlieve, 846 N.W.2d 733 (N.D. 2014),
2014 N.D. 107 130, Dick v. Erman, 923 N.W.2d 137 (N.D. 2019), 2019 N.D. 54, 13,
Young v. Young, 746 N.W.2d 153 (N.D. 2008), 2008 N.D. 55 12, Ackerman v.
Ackerman, 596 N.W.2d 332 (N.D. 1999), 1999 N.D. 135 Y14, Krank v. Krank, 669
N.W.2d 105 (N.D. 2003), 2003 N.D. 146 Y15, Schmidt v. Schmidt, 660 N.W.2d 196
(N.D. 2003), 2003 N.D. 55, Y15, Purdy v. Purdy, 924 N.W.2d 118 (N.D. 2019),
2019 N.D. 75 94. Therefore, it stands to reason that, as with extended summer
visitation, if a district court is going to deny a noncustodial parent any parenting
time on major holidays, the court should be required to provide a reason or
explanation as to why denying the holiday parenting time is in the best interest of
the child. This approach is supported by our neighboring jurisdiction of
Minnesota, in which the Minnesota Court of Appeals has held that “at a minimum,
a parenting schedule that grants one parent — here, father — all Thanksgiving,
Christmas, and New Years Day holidays... requires findings of fact explaining why
that division of these holidays and special days is in the child’s best interests.”
Suleski v. Rupe, 855 N.W.2d 330, 338 (Minn.App. 2014).

b. The Trial Court’s Decision was not Based on Valid
Reasoning or Supported by Evidence.

[116.] Here, the district court did in fact provide a reason for its denial of
holiday parenting time. However, that reason is not one which is valid under North
Dakota law, and it is not supported by evidence on the record. A district court may
not simply provide any random reason for a decision to eliminate a category of

visitation which is customarily implemented. Rather, as noted above, the court’s
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reasoning must be based on the best interest of the child. See Dschaak, 479
N.W.2d at 487 (remanding for a determination on summer parenting time based
on the best interest of the child). Visitation with the noncustodial parent is
presumed to be in the best interest of the child in North Dakota, and this
presumption can be rebutted only by a detailed showing that such visitation would
put the child at risk of physical or emotional harm. Hendrickson, 2000 N.D. 1, Y21,
see also Wolt, 2010 N.D. 26, 138. Therefore, the only way a district court could
support a finding that not awarding any form of parenting time on major holidays
is in the child’s best interests would be to find by the preponderance of the evidence
that there was a risk of physical or emotional harm to the child.

[117.] That is not the reasoning or finding provided by the district court in
this matter. Page 2, 19 of the district court’s Order to Amend Amended Judgment
(Index #69) states the district court’s reasoning for denying Chase all parenting
time on major holidays. Order to Amend Amended Judgement, Index #69 9. The
relevant portion states:

[f9] [Ms. Williamson] shall be awarded parenting time for the

majority of the holidays. Chase does not celebrate holidays and the

child should be with the parent that celebrates the holiday. Brittany

informed the Court that Chase does not celebrate holidays and the

child would likely just be sitting on the couch watching T.V. Chase

did not deny Brittany’s allegations.

This makes it clear that the district court’s reasoning was not based upon the best
interest of the child under this Court’s precedent, but on the court’s subjective
belief that one parent does a better job of celebrating holidays than the other. In

addition to being insufficient to justify the onerous restriction of denying

customarily awarded parenting time under this Court’s caselaw as set forth in
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Dschaak, Hendrickson and Wolt, this conclusion is not supported by the record in
this case.

[118.] Page 2, 112 of Ms. Williamson’s Affidavit submitted in opposition to
Chase’s motion to modify parenting time contains all testimony from Ms.
Williamson which was submitted by affidavit in this proceeding relating to
holidays, and on that subject states only that “[f]or as long as I have known Chase,
he hasn’t spent holidays with family. If Chase was to take B.D.E. on holidays, I
believe B.D.E. would just spend the holiday sitting on the couch watching the T.V.”
Affidavit of Brittany Williamson, Index #61, 12. At the hearing on Chase’s
motion to modify parenting time, Appellee testified on direct examination that
holiday celebrations while she and Chase were together were “usually always” at
“our house,” apparently meaning the marital home. Transcript of Evidentiary
Hearing, P.22, Line 2. Appellee also testified that “in her experience” Chase
doesn’t celebrate holidays, and that she wasn’t aware of him celebrating holidays
growing up. Transcript of Evidentiary Hearing, P.22, Lines 12-16.

[119.] During cross-examination of Appellee, Appellee was questioned
about the holiday issue, and in response to questioning Appellee made the
following statements: “if Chase is doing nothing for the holidays,” “if he sits at
home and watches TV and does nothing.” Transcript of Evidentiary Hearing,
P.32 Line 1, Line 15 (emphasis added). Appellee also testified that from the time
of the divorce until now, Chase had never on any occasion asked to spend any
holiday with her, and did not indicate that she had ever been present in Chase’s
home during a holiday in the period following the divorce. Transcript of

Evidentiary Hearing, P.33, Line 5.
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[120.] Itis true that under the standard of review for parental responsibility
decisions this Court does not re-weigh evidence or re-assess the credibility of
witnesses on appeal. Baumgartner, 2018 N.D. 268 4. However, this is not an
issue of credibility or weight of evidence. The problem here is that there is no
actual evidence that Chase does not celebrate holidays, as the only testimony on
the matter was Ms. Williamson’s statements. Statements which are conclusory,
speculatory, and, by Ms. Williamson’s own admission, not supported by personal
knowledge. Rule 602 of the North Dakota Rules of Evidence provides that a lay
witness must have personal knowledge of the matter to which the witness is
testifying. N.D.R.Evid. R. 602.

[121.] Here, Appellee’s own testimony shows that during the marriage,
holiday celebrations occurred at the marital home, and that after the divorce,
Appellee never spent any holidays with Chase. Transcript of Evidentiary Hearing,
P.22, Line 2, P.33, Line 5. Therefore, Appellee could not possibly have personal
knowledge of what went on in Chase’s home during holidays post-divorce, and
anything she has said on the matter is not admissible evidence, but baseless
speculation. This is supported by the fact that she consistently hedges and qualifies
her statements to this effect, saying “I believe B.D.E. would just spend the holiday
sitting on the couch watching the T.V.” and “if Chase is doing nothing for the
holidays” or “if he sits at home and watches TV and does nothing.” Affidavit of
Brittany Williamson, Index #61, 112, Transcript of Evidentiary Hearing, P.32
Line 1, Line 15 (emphasis added). Even if the fact that one parent “sits at home

and watches TV” during holidays was a basis for denying holiday parenting time
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(which, as outlined above, it is not), there was no admissible evidence on the record
which would support such a finding by the district court in this case.

c. There is No Evidence that the Child’s Physical or

Emotional Health was at Risk from Parenting Time
with Appellant on Holidays.

[122.] Asdiscussed previously, North Dakota courts presume that visitation
with the noncustodial parent is in the best interests of the child, and a noncustodial
parent’s visitation may only be curtailed if it is likely to endanger the child’s
physical or emotional health. Blotske, 487 N.W.2d at 610, Wolt, 2010 N.D. 26,
938. This requires a detailed demonstration from the district court, supported by
a preponderance of the evidence, of the physical or emotional harm likely to result
from visitation. Marquette, 2006 N.D. 154, Y9. Here, there is no evidence
whatsoever that visitation with Chase on major holidays would pose any risk of
physical or emotional harm to the child. Indeed, such a risk has never even been
alleged. This means that there is no legal basis to place an onerous restriction upon
the rights of Chase and his son by curtailing Chase’s holiday parenting time.

[123.] Therefore, since the district court’s decision to deny Chase all
parenting time on major holidays was based on an erroneous view of the law, had
no admissible evidence to support it, and there is no evidence of a risk of physical
or emotional harm to the child that would justify such a decision, the decision is
clearly erroneous and should be reversed. Wigginton, 2005 N.D. 31 8.

IV.  THE TRIAL COURT ERRED IN NOT GRANTING APPELLANT
EXTENDED SUMMER PARENTING TIME

[124.] The second issue before this Court is whether the district court erred

when it ruled that Chase was to have no extended summer parenting time during
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the first year subsequent to the entry of the order. As noted previously, when it is
customary for courts in North Dakota to award a certain type of parenting time, a
district court must provide an explanation or reason for failing to grant it in a
particular case. Dschaak, 479 N.W.2d at 487. As this Court said in Dschaak,
“absent a reason for denying it, some form of extended summer visitation with a
fit non-custodial parent is routinely awarded if a child is old enough.” Id. The
district court’s reason for denying such time must be based on the best interest of
the child. Id. While the Court has not set a strict age limit that constitutes “old
enough,” the child in Dschaak was seven years old at the time of the opinion, and
the youngest child in Deyle v. Deyle, a similar case with a similar outcome which
cites Dschaak, was four years old. Id., see also Deyle v. Deyle, 825 N.W.2d 245
(N.D. 2012), 2012 N.D. 248, 92, 119.

[125.] Here, given that there are no allegations that Chase is an unfit parent,
and as the minor child (identified as B. or B.D.E. in the record) is nine years old,
Chase was entitled under this Court’s holding in Dschaak to some form of extended
summer visitation absent a reason for denying it which is rooted in the best
interests of the child. However, in its Second Amended Judgement, the district
court in this case ordered that “[p]rovided Chase has gone 365 days without
missing four weekends or more, Chase shall have additional summer parenting
time for seven consecutive days for the first summer and then the following
summers Chase shall have two seven-day blocks.” Second Amended Judgement,
Index #72, 13. The practical effect of this is that for the first year after the entry of
the Second Amended Judgement, Chase will have no extended summer visitation,

and afterwards only if he does not miss four or more weekend visitations. The
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issue of the requirement that Chase not miss four or more weekends in a 365 day
period will be addressed later, but regardless the district court’s failure to grant
any extended summer parenting time during the first year was clearly erroneous
for the following reasons.

a. The Trial Court’s Reasoning is Contradictory and Not
Supported by Law.

[126.] The district court’s basis for denying Chase extended summer
parenting time in the first year following entry of judgement is found in Y7 and 8
of the Order to Amend Amended Judgement, which provide as follows:

[17] [Ms. Williamson]’s proposal is appropriate, and in the child’s

best interest. Chase has just recently been awarded unsupervised

parenting time and the child must be allowed to spend time with both

parents during the summer. The winters in Williston, North Dakota

make it difficult for people to find things to do outside.

[18] Chase has argued that he has a new job where he will not be

working during the summer. However, Chase has had numerous

jobs and has only had his current job for a few weeks. It is not

appropriate of in the child’s best interests to base a parenting

schedule on Chase’s current employment.
Order to Amend Amended Judgement, Index #69, Pg.2.

This language is curious and reads more like a response to Chase’s proposed order
than a justification for the Second Amended Judgement that was actually entered.
For reference, Chase had requested extended summer parenting time from June
1st through July 31st, during which the visitation schedule would be reversed, with
Ms. Williamson receiving parenting time every other weekend during this two-
month period. See Chase Eikom Proposed Findings of Fact, Conclusions of Law
and Order for Judgement (Not Signed), Index #68, 16.

[127.] A district court’s findings are clearly erroneous when they are

induced by an erroneous view of the law, no evidence exists to support them, or if,
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upon review of the entire record, this Court is left with a definite and firm
conviction that a mistake has been made. Wigginton, 2005 N.D. 31 18. As noted
previously, a correct view of the law in North Dakota requires that a denial of
extended summer parenting time be supported by a reason for denying it which is
based upon the best interest of the child. Dschaak, 479 N.W.2d at 487. While
Dschaak does not state this explicitly, it is obvious that the reason given for
denying the extended summer parenting time must be rational and supported by
the facts in evidence, as if a district court could simply provide any random
nonsense as its reason, then Dschaak would be meaningless.

[128.] The district court’s decision in this instance is neither rational nor
supported by the evidence. In the Order to Amend Amended Judgement, the
district court essentially provides three reasons for its decision on summer
parenting time; 1) Chase’s parenting time only became unsupervised recently, 2)
the child should spend time with both parents during the summer, and 3) a
parenting schedule should not be based on Chase’s current employment. None of
these three reasons provide a rational and evidence-based justification for the
district court’s decision.

[129.] First, the district court states that “Chase has just recently been
awarded unsupervised parenting time.” Order to Amend Amended Judgement,
Index #69 7. However, this is a statement which is misleading in light of the
history of this case. While it is true that the original judgment did include
supervised parenting time, this was not the result of a factual finding by a court
that the onerous restriction of supervised parenting time was justified by a risk of

physical or emotional harm to the child, as required by North Dakota law. See
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Marquette, 2006 N.D. 154, 19. Indeed, there has never been any allegation
submitted to the district court, let alone any evidence, that such a risk is or ever
was presented in this case. Rather, the supervised parenting time provision came
about as part of a marital termination agreement which was drafted by Ms.
Williamson’s attorney and signed by Chase without the benefit of counsel. That
provision was then removed subject to a stipulation to amend judgement signed
by both parties, and had not been in place for more than a year as of the Second
Amended Judgement. See Stipulation to Amend Judgement, Index #37. For the
district court to rely on this supervised parenting time provision as a reason for
restricting summer parenting time not only has no basis in law but is not supported
by the evidence, as there was never any actual evidence presented on the necessity
(or lack thereof) for supervised parenting time, given that both its institution and
removal were a result of agreements by the parties.

[130.] Secondly, the district court notes that “the child must be allowed to
spend time with both parents during the summer” because the North Dakota
winter makes summer parenting time especially important, and then proceeds to
deny Chase any extended summer parenting time for the first year, only allowing
such time in the future if Chase jumps through arbitrary hoops. This is
contradictory reasoning: the district court is saying one thing but doing the
opposite. If the child must be allowed to spend time with both parents during the
summer because environmental conditions in North Dakota render summer
parenting time especially important, then this supports awarding Chase some
amount of extended parenting time during the summer, not denying it. Clearly

this reasoning is not being advanced as a justification for the parenting time that
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was actually awarded, but as an argument against adopting Chase’s proposed
order.

[131.] The same is true of the third reason provided by the district court,
which consists of the court discussing Chase’s employment situation, and finding
that Chase’s current employment is not an appropriate basis for a parenting
schedule. Once again, this has no relation to the denial of summer parenting time
altogether for at least a year (as actually ordered) and is simply an argument
against Chase’s proposal. Whether or not Chase’s proposed summer schedule was
appropriate is beyond the scope of this appeal and is irrelevant to the requirements
North Dakota law places on a district court when denying extended summer
parenting time. This Court’s ruling in Dschaak does not require the district court
to provide a reason for not adopting a competing proposal, it requires said court to
provide a reason supporting the plan it has actually ordered. Dschaak, 479 N.W.2d
at 487. Here, the district court provides no explanation whatsoever as to how
Chase’s employment situation supports the order that was actually implemented.

b. There is No Evidence that the Child’s Physical or

Emotional Health was at Risk from Parenting Time
with Appellant During the Summer.

[132.] Regardless of the consistency or relevance of the reasons the district
court provided for its decision to severely restrict Chase’s summer parenting time
in this case, even when taken in the most favorable light possible none of them
satisfy the standard set by this Court’s prior holdings for denying or restricting
parenting time. Dschaak is clear and unambiguous, finding that “[a]bsent an
explanation or reason for the trial court’s failure to grant some sort of extended

summer visitation if Jancie remains in North Dakota, we conclude it erred in that
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regard” and holding that “[t]he trial court shall decide the duration of the extended
summer visitation consonant with the best interests of the child.” Id. The Dschaak
court also notes that “[o]rdinarily, visitation between a child and noncustodial
parent is viewed as being in the best interests of the child.” Id. In Wolt, this Court
summarized its previous holdings on the best interest of the child in regards to
visitation by quoting Marquette for the propositions that visitation may be
“curtailed or eliminated entirely if it is likely to endanger the child’s physical or

”»

emotional health” and that “a restriction on visitation must be based on a
preponderance of the evidence and accompanied by a detailed demonstration of
the physical or emotional harm likely to result from visitation.” Wolt v. Wolt, 2010
N.D. 26, 938 (quoting Marquette, 2006 N.D. 154, 19).

[133.] Therefore, because visitation is presumed to be in the best interest of
the child, a denial of extended summer visitation must be based on the best interest
of the child, and this presumption can only by overcome by a detailed
demonstration of physical or emotional harm likely to result from the visitation
which is supported by a preponderance of the evidence, the only reason which a
district court may rely on for denying some form of extended summer visitation is
such a demonstration of risk of physical or emotional harm. Here, there has been
no allegation that physical or emotional harm to the child would result from
extended summer visitation, let alone a detailed finding by the district court to that
effect. Therefore, the district court erred in denying Chase extended summer
parenting time during the first year following the entry of its order because its

decision was based on an erroneous view of the law and there were no facts to

support it.
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V. THE TRIAL COURT ERRED IN ESTABLISHING A REQUIREMENT THAT
APPELLANT NOT MISS FOUR OR MORE WEEKENDS IN A 365 DAY
PERIOD AS A BASIS FOR INCREASING OR DECREASING PARENTING
TIME

[134.] The final, and perhaps the most concerning issue presented by the
district court’s decision in this matter is the district court’s implementation of a
“carrot and stick” scheme in regards to Chase’s parenting time. This scheme is
described in 11 of the Second Amended Judgement, which provides as follows:

2. If Chase misses four weekends in one calendar year,
Chase’s parenting time is reduced to one weekend a

month with that weekend being the third weekend of
the month.

3. Provided Chase has gone 365 days without missing
four weekends or more, Chase shall have additional
summer parenting time for seven consecutive days for
the first summer and then the following summers
Chase shall have two seven-day blocks. However, if
Chase misses four or more weekends within 365 days,
the additional summer parenting time shall cease.

Second Amended Judgement, Index #72

The practical effect of this is that Chase’s parenting time is being increased or
decreased as a reward or punishment for missing parenting time. This provision
is poorly explained and appears remarkably harsh, as it does not provide for
emergencies or circumstances outside of Chase’s control which might cause him to
miss a weekend. Based on Ms. Williamson’s testimony, it appears that she would
certainly consider a pickup that was missed due to illness, injury, or other
emergency to be a “missed weekend” for the purposes of this order. Transcript of

Evidentiary Hearing, P.34, Lines 24-25, P.35, Lines 1-5.
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a. There is No Discernable Reason for the Trial Court’s
Decision.

[135.] This Court generally remands for clarification of missing or
conclusory findings of fact when it cannot discern the rationale for the district
court’s order based on the record. Loll v. Loll, 561 N.W.2d 625 (N.D. 1997), 1997
N.D. 51, 9. This is because “when a district court provides no indication of the
evidentiary and theoretical basis for its decision, the reviewing court is left to
speculate whether factors were properly considered and the law was properly
applied,” and this Court cannot perform its appellate court function under such
circumstances. Clark, 2005 N.D. 176, Y9.

[136.] Here, the district court provides no explanation, rationale, or other
logical, factual, or theoretical basis for imposing this restriction. Neither the
Second Amended Judgement nor the Order for Judgement gives any insight as to
why the district court decided to implement this bizarre scheme. And while this
Court can infer such reasoning when there are sufficient facts on the record to
support the district court’s decision, that is not the case here. Loll, 1997 N.D. 51,
99. Until the entry of the Second Amended Judgement, Chase had no regularly
scheduled parenting time to miss as all parenting time was at Ms. Williamson’s
discretion, by her own admission. Transcript of Evidentiary Hearing, P.34, Lines
7-9. And there was no testimony either by affidavit, declaration, or at the
evidentiary hearing which would suggest that Chase has ever missed any scheduled
parenting time, nor any other facts on the record which would suggest that the
scheme put in place by the district court was necessary or desirable. Therefore, it

is impossible to discern the district court’s reasoning for implementing this
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provision from either the district court’s orders or the record itself, and this case
should at the very least be remanded for clarification.

b. Visitation is a Right, not a Reward or Punishment.

[137.] This Court has held repeatedly that visitation is presumed to be in
the child’s best interests and is not merely a privilege of the non-custodial parent,
but a right of the child. Baumgartner, 2018 N.D. 268 8. It is the best interests of
the child, not the wishes or desires of the parents, which are paramount in a
determination of visitation. Id. Visitation exists in order to support the
development of a healthy relationship between a parent and a child, and because
minor children are entitled to the love and companionship of both parents insofar
as this is possible and consistent with their welfare. Johnson v. Schlotman, 502
N.W.2d 831, 835 (N.D. 1993). The precedent of this Court is clear: visitation is a
right that belongs to the child, it is not a carrot to be dangled in front of a
noncustodial parent, nor is its removal a stick to threaten him with.

[138.] The district court’s decision here is not in line with the purpose of
visitation, nor the rules which have been established by this Court to govern it. Nor
was this decision even devised by the district court itself; this system of adding or
removing parenting time was adopted verbatim from what was requested by Ms.
Williamson in her Affidavit. Affidavit of Brittany Williamson, Index #61, Y15-16.
The district court has not crafted an order which is intended to serve the best
interests of the child first and foremost, instead it has acquiesced completely to the
wishes and desires of one of the parents, Ms. Williamson, by treating visitation not
as a right of the child, but as a reward or punishment for Chase’s behavior.

Therefore, not only has the district court not provided any discernable factual or
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legal basis for its decision in implementing this system, but its purpose is improper
and not supported by North Dakota law, and thus clearly erroneous.

c. There is No Evidence that the Child’s Physical or

Emotional Health would be at Risk if Appellant
Missed Four Visits in a 365 Day Period

[139.] Finally, even if the district court had explained the reason for its
decision to implement this system of increasing and reducing parenting time, and
even if it had been adopted for the purpose of promoting the child’s best interests,
the district court’s decision on this issue is still clearly erroneous because there is
no evidence to support a finding that the child’s physical or emotional health was
at risk from visitation. As has been noted repeatedly and at length in this brief, “a
restriction on visitation must be based on a preponderance of the evidence and be
accompanied by a detailed demonstration of the physical or emotional harm likely
to result from visitation.” Marquette, 2006 N.D. 154, Y9. Not only does the district
court’s order not provide a “detailed demonstration” of physical or emotional harm
that would result if this restriction was not implemented, but there is no evidence
on the record to support such a finding, let alone a preponderance of the evidence.
Indeed, there is not even an allegation of such a risk.

[140.] A reduction in parenting time based on a failure of the non-custodial
parent to exercise it could possibly be allowed in a situation where there was
evidence on the record that the non-custodial parent had repeatedly and routinely
failed to exercise scheduled parenting time, and there was also evidence that this
failure had resulted in some type of harm to the child. But that is not the situation

in this case. Here, there is no evidence that Chase has ever failed to exercise

scheduled parenting time, let alone repeatedly done so, and there is no evidence
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that this poses a risk of physical or emotional harm to the child. This Court’s
caselaw does not permit a district court to implement an onerous restriction on
parenting time as a preemptive measure to curb some hypothetical bad behavior
of a parent when there is no evidence to support such a concern. Therefore, since
it is not supported by a detailed demonstration of a risk of physical or emotional
harm to the child, the district court’s decision on this issue is clearly erroneous.

CONCLUSION

[T141.] In conclusion, the decision of the district court in this matter was
clearly erroneous on all three issues for the aforementioned reasons. It was clear
error to not award Chase any parenting time whatsoever on any major holiday
because, like extended summer parenting time, it is customary for courts in North
Dakota to award holiday parenting time to both parents on an alternating basis,
and in declining to do so the district court did not provide a reason which was
allowed under this Court’s caselaw. It was clear error to not award Chase any
extended summer parenting time during the first year because the district court’s
reasoning for doing so was contradictory and not supported by the law. It was clear
error to establish a system of increasing and decreasing parenting time which used
parenting time as a reward or punishment for Chase rather than treating it as a
right of the child, and not provide any reason for doing so. And it was clear error
to implement all of these restrictions on parenting time without a detailed finding
based on the preponderance of the evidence that there was a risk of harm to the
child which justified the restrictions. Therefore, for the forgoing reasons, Chase

Eikom respectfully requests that this Honorable Court grant his Appeal and

pg. 27



reverse and remand the district court’'s Second Amended Judgement for
proceedings consistent with North Dakota law as set forth herein.

ORAL ARGUMENT REQUESTED

[142.] Chase respectfully requests oral argument on the foregoing appeal,
on the basis that oral argument would be appropriate and helpful due to this case
raising an important issue of first impression — whether it is clear error for a
district court to deny a non-custodial parent any parenting time on major holidays

without a finding of a risk of physical or emotional harm to the child which would
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result from such parenting time.

Dated this 27th day of January, 2022.
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